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B 17 2 AR E SR A J S R I 2, X — P .
RiEEAE (BFEL)  (Treaty of Amity, Commerce and Navigation, United
States-Great Britain) & H 5] (U@ M. Z))  (Treaties of Friendship,
Commerce and Navigation) ® H#f 3z 7 i ik [ 5 %o [ 5% 1) 4 i il R L 11 R A
P — E BT kg, © 84 CI63E E 5 5 e ) (North American Free
Trade Agreement, NAFTA) J&TEIE @ 2 H & XA 5] N3R5 # — B K iy
FRVLHLE] © SO — ER T M E B R . (H2, 2010 ELK, DA EEE
Wi HFE R “18ER1E” @ (slowbalization) a3 @rimE @ zl, 3 S
i RATL ) FR T 75 Tl , o A S i i R L A E e R AR 0% 3 — R AR T A Gy Hh 1Y)
EHMAEEHREREZ, (EEH—ZVWEF—MEKPEY (United
States-Mexico-Canada Agreement, USMCA, fiifR (2 ntheE) O TS H
T RGBT

2018 5 9 F, Se . SR DU AF 5N NAFTA EHHRATA . 2020
7 H, USMCA IERERL, DAEUR 1994 4E42 2010 NAFTA. {EREH “36
EfR " HAKE AN EFRAMAHA S E, USMCAEEE. HirE
HARZ TN I8 NAFTA G H KBk, @ H, USMCA 2 14 & R i

@ Kate Miles, The Origins of International Investment Law: Empire, Environment and the
Safeguarding of Capital, Cambridge: Cambridge University Press, 2013, pp. 19-70; and Kenneth
Vandevelde, “Sustainable Liberalism and the International Investment Regime,” Michigan Journal
of International Law, Vol. 19, No. 2, 1998, pp. 375-378.

@ Treaties of Friendship, Commerce, and Navigation, January 21, 1956. 7 1946—1948 &=
F], L% T 20 N RIFERE AT, £ 0L Herman Walker, Jr., “Modern Treaties of
Friendship, Commerce, and Navigation,” Minnesota Law Review, Vol. 42, No. 1, 1958, p. 805,

@ Harman Walker, Jr., “Modern Treaties of Friendship, Commerce, and Navigation,” p. 805;
and John F. Coyle,” The Treaty of Friendship, Commerce and Navigation in the Modern Era,”
Columbia Journal of Transnational Law, Vol. 51, No. 3, 2013, pp. 302-308.
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E X 2 TXAERFRRTENCE R, 457088 “#il” .

® W TCRR VLB, R SO BT G o R TR B 5 e R — K A v AR L

(Investor-State Dispute Settlement) .

® “1BBkik”  (slowbalization) Xt “4Bk{L” (globalization) FIMES:, FLLFEIE
A ERANE R 4E 5 AR I AR R B IR % . 2 W“Slowbalisation, A New Pattern of World
Commerce is Becoming Clearer-As Are Its Costs,” Economist, January 26, 2019, p. 11.
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Z: )l Taylor C. Boas and Jordan Gans-Morse, “ Neoliberalism: From New Liberal Philosophy to
Anti-Liberal Slogan,” Studies in Comparative International Development, VVol. 44, No. 2, 2009, pp.
137-161; ZEHEK: (AT R TFTHHABRFENY , (BEFE X 5HE) 2003 4255 5 #,
% 4—18 71,

@ XHi (alacarte) ik, RERIEEEHR LI, 55 BRI BB G EE S
S5,
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TS K R 55 VU B IR (1480 % 44 240 S i DA BN 22K [l VR R TR HERR R
ZHAE LR, W RN KRR Fk o R REd I N AR B KA P 3
INEE RS 2R B A 180 54 21T 1 A 4% 5% v s At e 1 g sk B, @
filhn, SEpHErSmE KB ES R (A5 30 KPR R R T E)
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@ United States-Mexico-Canada Agreement, Chapter 14, Annex 14-C: Legacy Investment
Claims and Pending Claims; Annex 14-D: Mexico-United States Investment Disputes; Annex14-E:
Mexico-United States Investment Disputes Related to Covered Government Contracts.

@ Julie Bedard, David Herlihy, and Timothy G. Nelson, “The United States-Mexico-Canada
Agreement Significantly Curtails Foreign Investment Protection,” Skadden, October 2, 2018.
https://www.skadden.com/insights/publications/2018/10/the-united-states-mexico-canada-agreeme
nt. ¥olHmIgRE: ( CGESEmihE) BREFmpe “=ENH” o KRR REKER)
9516 .

(@ Comprehensive and Progressive Agreement for Trans-Pacific Partnership, Chapter 9,
Section B: Investor-State Dispute Settlement.
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£ NAFTA F, BRIl oh, ZRIEEJLFRTA SR NFATA 5 11
B A T LS HIAT S5 R DA 5 5 A e A o Pl G AR T R B R A H
“HBOEERE” CERMGE” & CAPAIERE” SO AE. I
M &, USMCA 5 14 it 14-D Birfile 136 [H 5 58 P B 2 (Al 5 T 26 2010 5|
R PRI % G i R R P Y R ) AR R

USMCA 2% 14 = {4 14-D 55 14.D.3 Zi@ it IE 4145 77 U E 7 Hig A
Fo 7 BB PR T B AP B, — i)k USMCA 5% 14 &5 [F R A8 ok ¥ i 2
L 368 25K T 91 A 0 4y, ARS8 137 5 A i e b IR R T 51 (1 4 i
AEHT; —RE R USMCA 2 14 = N RIS fME R I G, (HAVELEE
AR T 28 T R B % 5820 46K “ AP A IERFE” © 1)

(D USMCA, Chapter 14, Annex 14-C: Legacy Investments Claims and Pending Claims.
@ HREF: AN FHAIEREME: EPREEREDR “HEFRX” 2 ), (HRE)
2008 S35 5 #, 5 123—134 T,
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%2115 %1)  (Vienna Convention on the Law of Treaties, VCLT) #f 31 4%%
T AL RRERI RN, LT 22 HE LA 52 ot b3 2% K 1036 S AN 2 52 fie
Hoo ¥ KRR (3R E 2012 RUAE B E TEA) (2012 U.S. Model Bilateral
Investment Treaty) il LAR TR ILE “FeR Ak ay Y © AT By
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QNIEAFIE” DAL TRIHEAEN T 51 R 45 5% 4 i A USMCA v i 8 DR AL Al
EPANY/*
(=) HBE P umR L E AR B B —— 535 R N R5t

BRI il P 5 55 4 i 31 L KO 2 WA A, 4358 4 i i A e _E AR 1L
WEHECR . 7E NAFTA 2K, SR ARG P im R AL e L= AR E B .
N ORBEAR TR F IR B T 48 T H A 8L, NAFTA 5 i o is
FroR M g i M, B0 AT DAEAS LR B Best TR B 2644 T
ELORE 2R TE B 0 Wi V2 AT 9 IR P BT S AR OB, 335 SR e B 4 i A
Hedrty CInternational Center for Settlement of Investment Disputes, ICSID) 5%
At [ B E AU N 88 =07 X i T LAEGH) . X787 AT T NAFTA 28 11
B B S 1115 ST A 4R B e AL B Sr H R, R4 R a4 IR
W) Ko FpST AP R IR SRR TR, RIEAR A TR A R RE SN O 5
NAFTA #iLt, USMCA #I B3R5 .

USMCA 3% 14 = [ft{F 14-D 5 14.D.5 KRG, #ZRURIE AP,
T NECR T VAT (1 R TE ERIE 26 14 = N PrBREEAT N, Bk
FEARTEE (BHIE A B E NIRRT BUR T RUFAREF:  (2) HiFA
B FR T ARV S R A ) A SBRTLA FR) i £8 1E BIOAE Z T TR [ A 9 JeE
ITBURREIT RFATE R S 30 MH . XEMEHREEENMEHREAN,
W25 PR 2R T8 ] [ P9 Sf0E 45 21 e 28 B0 R 3 B A Resr e 30 A4
H, J7 A B S im i L B R G o 274G USMCA B IRE P PERLE, fif

@ See, for example, Nathalie Bernasconi-Osterwalder, “USMCA Curbs How Much Investors
Can Sue Countries,” 11SD, October 2, 2018, https://www.iisd.org/articles/usmca-investors.

@ QF//EMEL. BUS. FH. 88, T E50E.
® NAFTA., Chapter 11, Article 1115: Purpose.
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FEATCZER . MATER “ReE &1 W e aeli A 5 AR BHIREe ], A
HWEFERRSEG AWM. B, BERS . 3SE MRS KRR B FoRER ] @

= BEFEERNGECNRE

Toi8 R N KR HH B8 S v i ML 3 A2 5 58 5 o i R A1) 4 /NI P
O S SCE AT ERE Y, USMCA [ _F iR Ak 359 [ & o it 6] KRB e 4% %
i iR e P SIS HARJEIT . USMCA 3X— “IFUN.” [ BRfs 4t 4 st ok
MU SCEAR AL @ 28 B IRZ RGBS BUREN A

(=) BB e il ML A AR A A . BRI E R AR 5 “ 18 3k1L”

P Bt e N L2 B AT, FOE R T B H AT 5
N UARIEZ TR N T HIAER R ) 5B 8K Ak 35 S s L
R4 H 20 20 60 AR HT 25 i Rk 45 (ki [ Al 3o & i v 48 B AR I A Bk
KIS, FHHAE L FEHES) Tl NAFTA F40 45 M8 N 4B 1. (H2,

(@O USMCA, Chapter 14, Annex 14-E:Mexico-United States Investment Disputes Related to
Covered Government Contacts.

@ T, XA v AR SR A R AN SO B AR R R . UGS [ [ B 3 52
R = T AR 2 S 4% B i R A L SO AR, IE R4S B S R AT Ll 1) S ol 52 7
E. AFTHEENT 20 2AERCER LAEHBZSEIN S RTT SR, THHNE LT
syt AR 2 WL https://uncitral.un.org/en/working_groups/3/investor-state..
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MHTAERE GG I — IR R AR AR T O, SR BRI S5 B ) AR
KBEAMCER A BRA IEAE A S, BRI E B P 4R I bt ss,
FARTERET N AT

HHFERAT R BRI B B E A A7 S VE (GDP) LG E I A 45
FUAE X —#a%h . BARE 20 thad 90 AR, S RRIMMEREA LT RiEs:
o AR md g, AR RN E MR R GDP M EAA R
KiEfEE B, (HAE 2008 FErERfELE, X—@&BiEPeE, SRkt
AR AN BRI E/E GDP HH i LLE M 2010 1) 2.7%FH1 2.6% 4% 2018
M 1.4%A1 1.0%, @ AERIEE ST FRIRE.

2019 FHH], (ETFFEN) AR NG MCEE TR, b
FERGBANBEEN, L4, BEEE. R, BTN HE N EE#
TEZEAF B CAT AT o TSR AR 57 30 00 B R B AR U & 1) 4 BR AV TEAE E [ LR
BEREE 1 X A O 2 TR 2RI, AERALEERE O T — R8BI
R—— “M8xRM” . © 2019 9 4 H, FZHEYEIRU TR AT BT s ik
—BENHE T — . AN, M 20 g 90 AR LK, M EBEIEEAS
AR X S P E TR ARk, 2007 4F 5, $A 2 mBEMN 28.1% &% 22.5%, H
G LR NURT 772 5 B, V54 L5 g, 8 & DL R g4
R A8 by i KFME R s E R AT o B . © BBk B
(RBIIE 2 B WSO IS S g HEZh B LA “ bl Bl ” <5 [ il [l 7
BRI CIYEEETR” SO “SEEL” BUERMITE. 188k
7 s E R B ZE AR, N DA AR [ S AR A AR AR i g B0 ) 4%
. WOBUREMAE G, B S EURIE E 5% D B AR 4% 5% 4 v i AL

O AR TR AT SR E R A TS, R AR AT 2 0L https://data.worldbank.org/
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@ “Slowbalisation, A New Pattern of World Commerce is Becoming Clearer-As Are Its
Costs,” p. 11.

@ ZEBERIIFRG: CEEDREERIL: H 5 MM ERERAKESD) , 20194F4 A,
2 5—6 11, https://www.mckinsey.com.cn/wp-content/uploads/2019/04/%E5%8F%98%E9%9D%
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B4%B8%E6%98%93%E5%8F%8A%E4%BBY%B7%E5%80%BCY%E9%93%BE%E7%9A%84%E
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98%E8%A6%81.pdf.
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@ Lawrence L. Herman, “Canada-US Investment Dispute: An Update,” Herman and
Associates-Trade Law Memo, February 2018, http://hermancorp.net/2018/02/21/canada-us
-investment-disputes-an-update.

@ #R#E Investment Arbitration Reporter ¥ 2 Guit AR, HIRES W https:/fwww.
iareporter.com/arbitration-cases/?fwp_treaty=nafta.

@ WiERE:  ( GRSnbhE) B “=EUH” . B RBESER) , H
16 1.
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2w (Loewen Group, Inc.) A5 54 « i&if (Raymond L. Loewen) 3% [H
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IR SR 5 [ [ P SRR . 7 AR AR b/ 2R 10 ] R 488 % 4 i i
MElRE “HHIZER” ©  (chilling regulation) , #F— 51T+ 418 E % E A
TR TEERL, O IR RN 7R 18 B 5 58 St i o AL 0 2R UReR .

(=) RS umfE RS ) B R Syt fal

AERE TR BT MU AR H O B PRt 2 G AR A, © g
SRR DAL AN b o 558 S i R DAL ) 1) 12 AR, 558 P SEEAAR 2% Kk
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(@ John Baker, Jr. and Lindsey Keiser, “NAFTA/USMCA Dispute Settlement Mechanisms
and the Constitution,” University of Miami Inter-American Law Review, Vol. 50, No. 1, 2019, p. 2.

@ 5kE: (N (RBEA SR B CGEEmE) « EERREEGRIRHR RS T E
IR , 2857 .

® The Loewen Group, Inc. and Raymond L. Loewen v. United States of America, ICSID
Case No. ARB(AF)/98/3.

@ Committee on Ways and Means, U.S. House of Representatives, Hearing on U.S. Trade
Policy Agenda, June 22, 2017, https://gop-waysandmeans.house.gov/wp-content/uploads/
2017/09/20170622FC-Transcript.pdf.

® See Kyla Tienhaara, “Regulatory Chill and the Threat of Arbitration: A View from
Political Science,” in Chester Brown and Kate Miles ed., Evolution in Investment Treaty Law and
Arbitration, Cambridge: Cambridge University Press, 2011, p. 606.

® See Benedict Kingsbury, Nico Krisch and Richard Stewart, “The Emergence of Global
Administrative Law,” Law and Contemporary Problems, Vol. 68, No. 15, 2005, pp. 48-51.

(@ See Pierpaolo Battigalli and Giovanni Maggi, “Rigidity, Discretion, and the Costs of
Writing Contracts,” American Economic Review, Vol. 92, No. 4, 2002, pp. 798-817.
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